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SER‘If HUKUMLER CERCEVESINDE KLASIK DONEM OSMANLI
HUKUKUNDA NESEP (SOYBAGI) UYUSMAZLIKLARI UZERINE BiR

INCELEME
Elif OZDEMIR*

Nesep, sozliikte “baglanmak”, “bir kimseye nispet edilmek”, “soy” anlamlarina gelirken; fikih
istilahinda bir kisinin anne ve babasiyla olan biyolojik ve hukuki bagi; genis anlamda ise
yakinlartyla hisimlik iliskisini ifade eder. Nesebin korunmasi, Islam hukukunda bes zaruri degerden
biri olan neslin muhafazasi ilkesinin bir parcasidir. Bu baglamda nesep (soybagi), cocuk ve ebeveyn
haklarinin yaninda kamu diizeninin korunmasini da ilgilendirmektedir.

Bu c¢alismanin amaci, nesebin siibitu ve reddine iligkin teorik fikhi hiikiimlerin, Osmanli
yarg1 pratigine ne Olclide yansidigini, tespit edilen ser‘iyye sicilleri ve Divan-1 Hiimayun kararlar
1s181nda incelemektir. Osmanli yarg: kararlarinda nesebin siiblitu veya reddine iligkin meseleler, salt
aile hukuku konusu olmanin 6tesinde; hiirriyet, miras intikali, vakif idaresi, miri arazilerde tasarruf
hakkinin intikali ve vergi muafiyeti gibi kamu diizenini ilgilendiren davalara da konu olmustur.

Islam hukukunda, nesebin sabit olmasi hususunda karine ve beyyineler dngoriilmiistiir.
Cocugun anneyle olan nesep bagi, dogumla kurulmaktadir. Babayla cocuk arasindaki nesep baginin
siibutu hakkindaki temel dayanak ise “el-veledii 1i’1-firds”(cocuk firas sahibinindir) hadisidir. Buna
gore cocugun nesebi, sahih nikdh veya miilkiyet iliskisiyle (istilad) sabit olur. Ayrica Hanefi
mezhebinde, ¢cocugun nesepsiz kalmamasi maksadiyla, fasit nikahta veya nikéh siiphesinin oldugu
birlikteliklerde de belirli sartlarla nesebin sabit olacagi kabul edilmistir. Nesebin siibiitu, nikah
haricinde ikrar ve beyyine yoluyla da gergeklesebilir. Bu usullerde yeni bir soybagi kurulmasindan
ziyade, mevcut bir bagin tespiti s6z konusudur.

Osmanli yargi uygulamalarinda nesep uyusmazliklari; aile i¢i ihtilaflardan kamu davalarina
uzanan genis bir yelpazede tezahiir etmistir. Nesebin tespitinde, sozlii beyanlarla bagl
kalinmayarak tesamu, sahitlik gibi ispat vasitalarinin varli§i gozetilmis; berat, hiiccet gibi resmi
belgeler de beyyine olarak kabul edilmistir. Ote yandan, kamu menfaatini ilgilendiren vakif idaresi,
miras veya miri arazilerin intikali gibi konulara iligkin Divan-1 Hiimayun’a intikal eden bazi sikayet

ve ihtilaflarda nesep iddialarinin ileri siiriildiigli goriilmektedir. Merkezi otoritenin bu iddialarin
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dogrulugu hususunda ciddi bir denetim mekanizmasi islettigi anlagilmaktadir. Bu ¢caligmada birincil
kaynaklar lizerinden tiim bu meselelerin detayli analizi hedeflenmektedir.

Anahtar Kelimeler: Nesebin Siibttu, Nesebin Ikrart, Beyyine, Miilaane, Sahitlik.
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AN EXAMINATION OF LINEAGE DISPUTES IN CLASSICAL OTTOMAN
LAW WITHIN THE FRAMEWORK OF ISLAMIC LEGAL RULINGS

Lineage (nesep) refers to an individual’s biological and legal relationship with their mother
and father, and more broadly, to kinship with relatives. The preservation of lineage is part of the
principle of safeguarding generations, one of the five essential principles in Islamic law. In this
respect, lineage concerns not only the rights of children and parents but also the preservation of
public order.

The aim of this study is to examine the extent to which theoretical figh rulings on affiliation
and denial of lineage were reflected in Ottoman judicial practice. In Ottoman judicial decisions,
matters relating to the proof or denial of lineage were not solely a matter of family law, but also
concerned certain cases affecting public order, such as freedom, inheritance, foundation
administration, the hereditary transmission of usufruct on state-owned land, and tax exemption.

Islamic law provides certain presumptions and types of testimonial proof (bayyinah) for
determining lineage. The bond between mother and child is recognized at birth, while the father-
child relationship is established based on the hadith “al-waladu 1i’1-firash” (the child belongs to the
owner of the bed). A child’s lineage is recognized through either a valid marriage or a master-slave
relationship (istilad). The Hanafi tradition also accepts lineage from invalid marriages or unions
resembling marriage. Additionally, acknowledgment and legal claims can serve to prove lineage.
These procedures confirm an existing bond instead of establishing a new one.

Lineage disputes in Ottoman courts ranged from intra-family disagreements to public cases.
Courts accepted common knowledge (tesdmu), testimony, and official documents (berats and
huccets) as bayyinah. In certain complaints and disputes referred to the Divan-1 Hiimayun
concerning matters such as the administration of foundations, inheritance, or the transfer of state-
owned lands, claims of lineage have been asserted. This study aims to comprehensively analyze
these issues through primary sources.

Keywords: Establishment of Lineage, Acknowledgment of Lineage, Testimonial Proof

(bayyinah), Mutual Imprecation (mula’anah), Witness Testimony.
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